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Constitutional Questions
A STATEMENT OF THE JUDGMENT OR ORDER APPEALED FROM AND THE
RELIEF SOUGHT, MCR 7.302(A)(1)(a)
Plaintiffs/Appellants

sought declaratory relief to prevent defendant/appellee

Department of Environment Quality (DEQ) from entering their privately owned patented
property to inspect for wetlands. The court found that Plaintiffs Thompson and Dunn
lacked standing to bring this case. As to Plaintiffs Mr. and Mrs. Groninger, the court
stated there was no legal basis to the claim and no genuine issue with respect to any
material fact. The court said no factual developments could change this. The 42nd
Circuit Court granted Defendant's Motion for Summary Disposition. This matter was
appeal and oral arguments were heard on January 9, 2015 by the Appeals Court. The
Circuit Courts ruling was affirmed.

A STATEMENT OF THE QUESTIONS YOUR APPEAL PRESENTS, MCR
7.302(A)(1 )(8)
The Plaintiffs/Appellants

brought to the appeals court a statutory PA 451 of 1994

MCL 324.301 (i), MCL 324.501 (1) and MCL 324.503 (2) and Constitutional questions

of law concerning property rights protections afforded them as the assigns to privately
owned patented land by the Constitution for the United States and Bill of Rights Art. I §
10, 5th, 9th Amendments and Art. VI § 1- CI. 2. and the 1963 Michigan Constitution
Art. I § 10 Plaintiffs/Appellants

also sought constitutional protection for their right to

contract.
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STATEMENT OF FACTS

(1) Gregory and Carol Groninger are the Patent Holder to the property in this cause
of action. Letter Patent #4829
(2) Kenneth Thompson and Thomas Dunn are Leaseholders on the property in this
cause of action by private contract. (pg 13 lines 3-13 Tr of July 9,2013)
(3) It is agreed that the Land is Patented and fee simple and was severed from the
Public Domain by a Patent issued by the Federal Government. (pg 7 lines 23-25
Tr of July 9, 2013)

a. Black's Law 5th edition pg 1013 [cites] Land Patent- A muniment of titled
issued by a government or state for the conveyance of some portion of the
public domain Black's Law 2nd edition pg. 789 [cites] Muniment - The
instruments of writing and written evidences which the owner of lands,
possessions, or inheritances has, by which he is enabled to defend the
title of his estate.
b. Black's Law 2nd edition pg. 387 [cites] Domain- The complete and absolute
ownership of land. A paramount and individual right of property in land.
It is agreed that based on the evidence Chain of Title filed with the Midland Co. Register
of Deed that the State is not a party of interest in the Land and the Groninger's are the
assigns to the fee simple patent #4829.
(4) The face of the patents states:
a. "NOW KNOW YE, That the United States of America, in consideration of
the premises, and in conformity with the several acts of Congress in such
case made and provided, HA VE GIVEN AND GRANTED, and by these
presents DO GIVE AND GRANT, unto the said Hamilton P. Cady and to
his heirs, the said tract above described: TO HA VE AND TO HOLD the
same, together with all rights, privileges, immunities, and
appurtenances of whatsoever nature, thereunto belonging, unto the
said Hamilton P. Cady and to his heirs and assigns forever. " (emphasis
added):
7

Signed by: Franklin Pierce President

of the United States of America

i. Definitions

ii. TO HAVE AND TO HOLD Black's Law 5th edition pg. 1333 - The
words in a conveyance which show the estate intended to be
conveyed. Thus, in a conveyance of land in fee-simple
iii. FEE SIMPLE Black's Law 5th edition, pg. 554 absolute is an
estate which is limited absolutely to a man and his heirs and
assigns forever, without any limitation or condition.
iv. RIGHT Black's Law 2nd edition, pg. 1038 - As a noun, and taken
in a concrete sense, a power, privilege, faculty, or demand,
inherent in one person and incident upon another. Rights are
defined generally as "powers of free action."
v. GIVE Black's Law 2nd edition, pg. 541- To transfer or yield to, or
bestow upon, another.
vi. GRANT Black's Law 2nd edition, pg. 547 - An act evidenced by
letters patent under the great seal, granting something from the
king to a subject.
(5) Executive Order 2011-1 sat the Department of Environmental Quality as a
Principle Department, whose statutory reach was put fully within the limiting
subject matter as defined within PA 451 of 1994.
(6) NATURAL RESOURCES AND ENVIRONMENTAL

PROTECTION ACT of PA

451 of 1994, PART 3
a.

324.301 (i) Definitions.
"Except as otherwise defined in this act, as used in this act: "Public
domain" means all land owned by the state or land deeded to the
state under state law. "

(7) DEPARTMENT OF NATURAL RESOURCES, PART 5, GENERAL POWERS
AND DUTIES
a. 324.501 (1) A department of natural resources for this state is created

which shall possess the powers and perform the duties granted and
imposed by this act and as otherwise provided by law.
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b. 324.503 (1) The department shall protect and conserve the natural
resources of this state; provide and develop facilities for outdoor
recreation; prevent the destruction of timber and other forest growth by fire
or otnerwise; promote the reforesting of forestlands belonging to the state;
prevent and guard against the pollution of lakes and streams within the
state and enforce all laws provided for that purpose with all authority
granted by law; and foster and encourage the protecting and propagation
of game and fish. The department has the power and jurisdiction over
the management, control, and disposition of all land under the public
domain." (emphasis added):
(8) PART 303, WETLANDS PROTECTION, 324.30301 Definitions; technical
wetland delineation standards.
(i) "Person" means an individual, sole proprietorship, partnership, corporation,
association, municipality, this state, an instrumentality or agency of this state, the
federal government, an instrumentality or agency of the federal government, or
other legal entity.
(a) "Department" means the department of environmental quality.
(m) "Wetland" means land characterized by the presence of water at a frequency
and duration sufficient to support, and that under normal circumstances does
support, wetland vegetation or aquatic life, and is commonly referred to as a bog,
swamp, or marsh, and which is any of the following:
(i) Contiguous to the Great Lakes or Lake St. Clair, an inland lake or pond,
or a river or stream.
(ii) Not contiguous to the Great Lakes, an inland lake or pond, or a river or
stream; and more than 5 acres in size.
(iii) Not contiguous to the Great Lakes, an inland lake or pond, or a river or
stream; and 5 acres or less in size if the department determines that
protection of the area is essential to the preserveiion of the natural
resources of the state from pollution, impairment, or destruction and the
department has so notified the owner.
(9) The Michigan Wetlands Protection Act, MCL 324.30301 et seq., requires a permit to
undertake certain actions on land designated as wetland by the Defendant, Michigan
Department of Environmental Quality (hereinafter MDEQ) MCL 324.30304 states,
Except as otherwise provided in this part or by a permit issued by the department under
sections 30306 to 30314 and pursuant to part 13, a person shall not do any of the
following:
(a) Deposit or permit the placing of fill material in a wetland.
(b) Dredge, remove, or permit the removal of soil or minerals from a
wetland.
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(c) Construct, operate, or maintain any use or development in a
wet/and.(d) Drain surface water from a wetland.
(10) US CONST. and CONST. OF MICHIGAN OF 1963 Art. I § 10
"No bill of attainder, ex post facto law or law impairing the obligation of
contract shall be enacted." (emphasis added)

(11) CONSTITUTION OF MICHIGAN OF 1963 Art. IV § 52
"The conservation and development of the natural resources of the state are
hereby declared to be of paramount public concern in the interest of the health,
safety and general welfare of the people. The legislature shall provide for the
protection of the air, water and other natural resources of the state from
pollution, impairment and destruction." (emphasis added)
(12) 9th Amendment
"The enumeration in the Constitution, of certain rights, shall not be construed to
deny or disparage others retained by the people.

(a) disparage "To injure or dishonor by a comparison with something of
less value or excellence"

(13) 5th Amendment
"be deprived of life, liberty, or property, without due process of law; nor shall
private property be taken for public use, without just compensation."

STATEMENT OF PROCEEDINGS
This action arises out of Defendant's request to enter Plaintiffs'/Appeliants'
and Carol J. Groninger's
wetland,

and to ensure

property to determine

Greg

if Plaintiffs' property was protected

Plaintiffs were not in violation

of the Michigan Wetlands

Protection Act, MCL 324.30301 et seq. Plaintiffs refused to give Defendant/Appellee
permission to enter their property. As a result Plaintiffs were informed that a warrant
would issue giving Defendant authority to enter the property without Plaintiffs consent.
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Plaintiffs

responded

by filing this action. Their complaint

seeks declaratory

relief,

alleging Negligent Infliction of Emotional Distress and Intentional Infliction of Emotional
Distress. Plaintiffs specifically

asks for a declaratory

judgment

that the Defendant

cannot enter their land for the purpose of enforcing Michigan Wetlands Protection Act,
MCL 324.30301, et seq, because Plaintiffs' land is privately owned patented property.
Defendant filed a response and discovery commenced. On January 3, 2013, a Motion
for Summary Disposition was brought by Defendant. The motion argued that this Court
was not the proper venue for the matter and it should be removed to the Court of
Claims.

Before the motion was argued,

a stipulated

order was entered

allowing

Plaintiff's to file an amended complaint, withdrawing their motion for show cause and
withdrawing

Defendant's motion for summary disposition. January 15, 2013, Plaintiffs

filed an Amended

Complaint

1 containing

only the request for declaratory

relief.

Defendant stipulated to the filing of the amended complaint. Plaintiffs still asks that that
Court issue a declaratory judgment stating the Defendant cannot enter their land to
enforce the Michigan Wetlands Protection Act; MCL 324.30301, et seq. On February
15, 2013, Defendant filed a new motion for Summary Disposition. Due to a scheduling
mistake by Defendant,

Defendant failed to appear to argue its motion; the Court

adjourned oral arguments to a later date. Based on the Court's adjournment, Plaintiff's
filed a Motion to Disqualify this Court. Proceedings were stayed until the Motion to
Disqualify was heard by a visiting judge; the motion was denied. Defendant's Motion for
Summary Disposition was heard on July 9, 2013. At that time the Court took the matter
under advisement and made its ruling on September 6th, 2013 granting defendant their
MOTION FOR SUMMARY DISPOSITION.
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Appellants filed a timely APPEAL on September 25, 2014. Oral arguments were
heard by the Appeals Court on January 9, 2015 and the court affirmed 42nd Circuit Court
Opinion. The Appeals Court also added that US Const, Art.l, § 10 is "not absolute, but
"must be accommodated to the inherent police power of the State to safeguard the vital
interests of its people." (pg. 4 lines 22-23 AP-Op of January 9,2015) and must "extends
to all land subject to the general police powers of the State of Michigan. Const 1963,
Art. IV, § 52; MeL 324.30301(m)."

(pg. 6 lines 11-12 AP-Op of January 9, 2015)

Appeals Court also reaffirmed claim to jurisdiction

of the "person" as defined in the

statute 324.30101 (pg. 4 lines 10-11 AP-Op of January 9, 2015) The Court also stated
the powers and duties enumerated in MCL 324.503(2) were only "general powers and
duties of the department." (pg. 6 lines 1-2 AP-Op of January 9, 2015) Also, noted other
powers as critical "This is especially relevant given that the WPA empowers defendant
in several other ways, including a permitting scheme, MCL 324.30312, and allowing
entry onto private premises, MeL 324.30314(2)." (pg. 6 lines 3-5 AP-Op of January 9,
2015)
GROUNDS

(INTRODUCTION)

MCR 7.302 (8)

This Constitutional and statutory case against the State could affect hundreds of
thousands of acres of private property and property owners within the exterior
boundaries of Michigan. Plaintiff's I Appellant's sought declaratory relief to prevent
defendant Department of Environment Quality (DEQ) from entering the property to
inspect for wetlands and to require wetland permit with restriction if State so desired.
The state has properly admitted they do not have any Holds, Liens, Monetary,
Proprietary or Contractual interests in the physical Property which the Plaintiffs I
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Appellants is the Assign and holds fee simple patent with no reservation, as evidenced
by chain of title. However, the state and lower courts claims PA 451 of 1994, MCL
324.30301 gives jurisdiction over the person and police powers are granted to them by
Art. IV § 52 of Michigan Constitution to enter, inspect, and require permits. The Court
has also stated this kind of entry and requirement for a permit would not constitute a
taking.
The term "property" embodies more than just physical, corporeal assets; it can
include intangible entities, such as rights and interests."

The patent 4829 Grants all

rights, privileges, immunities, and appurtenances of whatsoever nature, to heirs and
assigns forever." In its precise legal sense, property is nothing more than a collection of
rights;2 indeed, "property," in law, is not the material object itself, but is the right and
interest or domination rightfully obtained over such object, with the unrestricted right to
its use, enjoyment, and disposition.' The right to exclude others, as well as their
property, is one of the most essential sticks in the bundle of rights that are

1
2

Solomon v. Solomon, 383 Md. 176,857 A.2d 1109 (2004)
Matter of Valuation Proceedings Under Sections 303(c) and 306 of Regional Rail

Reorganization Act of 1973, 445 F. Supp. 994 (Regional Rail Reorg. Ct. 1977); U.S. v.
General Motors Corporation, 323 U.S. 373,65 S. Ct. 357, 89 L. Ed. 311,156 A.L.R. 390
(1945) (used accurately, "property" denotes the group of rights inhering in the citizen's
relation to the physical thing, as the right to possess, use, and dispose of it)
3

Howlett v. Doglio, 402 III. 311, 83 N.E.2d 708, 6 A.L.R.2d 790 (1949); City of Akron v.

Chapman, 160 Ohio St. 382, 52 Ohio Op. 242, 116 N.E.2d 697, 42 A.L.R.2d 1140
(1953)
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commonly characterized as property. 4 Our case was brought to defend the right to
exclude other from the property, to retain control of resources and defend the right not
to have to enter into any permitting scheme (contract) with the state for rights already
secured.
Art. I § 14 Jury trials" The right of trial by jUry shall remain. but shall be
waived in all civil cases unless demanded by one of the parties in the manner
prescribed by law. So far, this case has been bantered around on the states home
court by trustees and actors of the state, and now needs to be addressed by a jury, the
ones who authorize the state to exist, and the ones whose properties are at risk.
The Declaration of Independence clearly states:
"We hold these truths to be self-evident, that all men are created equal, that they
are endowed by their Creator with ceriein unalienable Rights, that among these
are Lite, Uberiy and the pursuit of Happiness.-- That to secure these rights,
Governments are instituted among Men, deriving their just powers from the
consent of the governed, ... "
The people should be allowed to judge if the trustees and actors of the state, that being
judges, attorney general, directors of DEQ and DNR, would see nothing wrong in giving
police powers to the state and then allow them to buy, sell, rent, lease and exchange
land in the same market place where the trustees of the state use police powers to
apply regulations affecting the value of private property. What group of people would
knowingly allow their trustees to use tax dollars to devalue private personal property?
Then allow the State to purchase private property that said regulations have devalued.
4

Dolan v. City of Tigard, 512 U.S. 374,114 S. Ct. 2309,129

L. Ed. 2d 304 (1994);

Novelty Crystal Corp. v. PSA Institutional Partners, L.P., 49 A.D.3d 113,850 N.Y.S.2d
497 (2d Dep't 2008)
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The trustees of the state claim Art. IV § 52 of the 1963 Michigan Constitution gives
them police powers outside and above the Constitution for the United States and Bill of
Rights Art. I § 10, 5th,
wrong.

s" Amendments

and Art. VI § 1- CI. 2. WE all know this is

To quote Thomas Jefferson, in a letter to Thomas Paine; 1789 "I consider trial

by jury as the only anchor yet devised by man, by which a government can be held to
the principles of its constitution." A jury should decide this question of Law not the
Judges, trustees of the state who are being sued; after all, servants do not make rules
for their masters.
ARGUMENT
This Court is faced with Constitutional Questions that go directly to Property
Rights, Rights to Contract, inclusive of a statutory law that clearly restrains the
administrative reach of a Principle Department of State Government as clearly codified
in PA 451 of 1994. As a Founding Father, John Adams said: "The moment the idea is
admitted into society that property is not as sacred as the law of God, and that there is
not a force of law and public justice to protect it, anarchy and tyranny commence.

In this argument we will address the standing of Mr. Dunn and Mr. Thompson,
the foundation for our demand based on Constitution for the United States and Bill of
Rights Art. I § 10,

s", 9th Amendments

and Art. VI § 1- Ct. 2 protections; the states

claim of police powers over property and person based on Art. IV § 52 of 1963 Michigan
Constitution, fraudulent interpretation of PA 451 of 1994, and the injury that will result if
our Constitutional protections are not upheld and why it is important to have a jury hear
this case.
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STANDING of Dunn and Thompson
The Department's with the willingly support its Advocate, unconstitutional
demand that the Court may abrogate and impair the contractual leaseholds of two of the
Party Plaintiffs by claiming the Statute of Frauds is the ruling law, which the use lease is
clearly not in violation of either MCL 566.106 or MCL 566.108 as it is for less than a
year's duration, defies Constitutional prohibitions as codified first in Art. I § 10 of the
Constitution for the United States of America, and Art. 1 § 10 of the Michigan State
Constitution of 1963. The Trial Courts abrogation of the Rights to Contract as
requested by the Department's Advocate Daniel Bock is a constitutional wrong that
begs the question challenging the competency of said Trial Court's understanding of
Constitutional Principles. When you get beyond the fog created by the Defendant there
is a genuine issue of material fact, their leasehold is not unlawful as claimed by
Defendant and the privileged use of the property would affect their enjoyment and use
of the property, which has been contracted for. They are not the suffering public as
claimed. James Madison said, "As a man is said to have a right to his property, he may
be equally said to have a property in his rights." He meant that even if a person owned
nothing else, he still owned his rights, which were the most valuable property of all.
Dunn and Thompson are not the suffering public and we request the court honor that
fact. The outcome of this case could and would affect their private patented property
rights as well, giving even more validity to their interest in the Land leased.
FOUNDATION FOR OUR DEMAND
The foundation for our case is the Constitution for the United States and Bill of
Rights Art. I

§ 10, 5th, 9th Amendments

and Art. VI
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§ 1- CI. 2 protections: The state

has properly admitted, evidenced by the Chain of Title filed and recorded at Midland
County Record of Deeds Liber 01557 page 00975 pg's.15. The state has no contractual
interests, HOLDS or LEINS of any kind in or on the property and the Groninger's are the
lawful assigns of the property at the center of this lawsuit. The valuable resources the
DEQ wants to inspect and control clearly belongs to the Groningers.
The Groninger's patent, signed is by the President of the United States for not
only the land, which Black's

a= edition

defines "land" to include:

"any ground, soil, or earth whatsoever; as meadows, pastures, woods, moors,
waters, marshes, furzes and heath. The word "land" includes not only the soil,
but everything attached to it, whether attached by the course of nature, as, trees,
herbage, and water, or by the hand of man as buildings and fences. ", but also
includes "al/ rights, privileges, immunities, and appurtenances, of whatsoever
nature belonging to assigns forever'.

Neither the Federal Government, nor the State Government, can take back, or change
any terms or word meaning in the land patent or pass any Law to deny the Groninger's
the rights purchased and granted, FOREVER in the land patent.5,6,7 These property
rights include but not limited to the right to exclude others, as well as their property, is
one of the most essential sticks in the bundle of rights that are commonly characterized
as property.

8

The term ''property'' embodies more than just physical, corporeal assets; it

can include intangible entities, such as rights and interests?

This case was brought to

5

US v. CORONADO BEACH CO, 255 U.S. 472 (1921)

6

SUMMA CORP. V. CAL. STATE LANDS COMM'N, 466 U. S. 198 (1984)

7

Wolffv. U.S. 967 F.2d 222 (1992)

8

63C Am Jur 2d Property § 1

9

Solomon v. Solomon, 383 Md. 176,857 A.2d 1109 (2004)
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defend the right to exclude others from the property, to protect and control the
resources on the property and the right not to have to enter into any permitting scheme
(contract) with the state for rights already secured FOREVER by patent. Statutory
overreach enactments do not apply to the Land that is privately held and not part of the
Public Domain. This patent is protected by Art. 1 § 10 of both the United States
Constitution and State of Michigan Constitution which states the following, "No State
shall pass
Contracts

any Bill of Attainder, ex post facto Law, or Law impairing the Obligation of
" Any property, resources or rights taken or restricted by the state, no

matter how small constitutes a taking which is moraly, ethically and legally a wrong and
would also be protected by the 5th Amendment.

The Defendant has admitted injury

would result from this laws application. "The Groningers can clearly show such a
parlicularized injury, because this action concerns whether the DEQ can enforce state
law on the Groningers' property."

(pg. 8, Line 9-10 February 14, 2013 DEFENDANT

MICHIGAN DEPARTMENT OF ENVIRONMENTAL

QUALITY'S MOTION FOR

SUMMARY DISPOSITION) The 9th Amendment controls as we find no place in the
constitution authorizing the legislators the authority to take private property rights or
resources at will without just compensation.

Art. VI § 1, CI. 2 making the United States

Constitution the supreme law of the land and Art. 1 § 10 and the

s" Amendment

must

be observed by the Court's.
POLICE POWERS
The Defendants claim of broad police powers was never in Mr. Bock's brief and
only brought up at a Motion Hearing in vague unsupported comments (pg. 34 lines 1418 Tr of July 9,2013), (pg. 37 lines 13-16 Tr of July 9,2013).
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"This was questioned by

first stating no scheme existed between Plaintiffs and state allowing enforcement of a
contract. "There's no scheme. There's no contract between the State and I for them to
check out their holdings, because they have no holdings. So he's already went by in his
mind the constitutional implications." (pg. 58 lines 19-23 Tr of July 9,2013)

Next by "So

they got a lot of power in there, but it's over that domain that's public domain. Period. So
they're applying police powers and that's public policy. And I guess we look to the
Courts to uphold the Constitution of our contract, our leasehold, and the limitations of
the agency." (pg. 59 lines 3-8 Tr of July 9,2013)
The claim of Michigan constitutional foundation for the police powers only came
much later and not from Mr. Bock's but from the court of Appeals citing Art. IV § 52. This
police power outside and above the US Constitution and Bill of Right, to enter, inspect
property and require permits for property which the state has no lawful interest. § 52:
"The conservation and development of the natural resources of the state are
hereby declared to be of paramount public concern in the interest of the health,
safety and general welfare of the people. The legislature shall provide for the
protection of the air, water and other natural resources of the state (Means
"Public Domain) from pollution, impairment and destruction."
First, state10 "as defined is not a land mass but a body politic, or society of men."
Second,

Of11

"is indicating the origin or source of the resources that can be regulated."

Third, resources 12 "means any property that can be converted into supplies; means of
raising money or supplies; capabilities of raising wealth or to supply necessary wants. "

10

Black's Law Dictionary (2nd Edition pg. 1105)

11

Black's Law Dictionary (4th Edition pg. 1232) "A term denoting that from which

anything proceeds; indicating origin, source, descent, and the like;"
12

Black's Law Dictionary (2nd Edition pg. 1028)
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Forth, property

13,

"Rightful dominion over external objects; ownership; the unrestricted

and exclusive right to a thing; the right to dispose of the substance of a thing in every
legal way, to possess it, to use it, and to exclude everyone else from interfering with it."
As Art. IV § 52 of 1963 Michigan Const. is written it is clear the only property and
resources that the trustees of the Michigan society of men can conserve, develop and
protect is property and resources that are lawfully titled to the Michigan society of men.
Without a warrant, Due Process is skirted and only eminent domain would apply. To
read Art. IV § 52 of the 1963 Michigan Constitution as the state trustees would like to
read it, they would then be able to come in and not only conserve but could develop
private real property. This is nothing more or less than an asset forfeiture tool.
The courts declaration that Art. IV § 52 of the 1963 Michigan Constitution gives
the agencies police powers outside and above the Constitution for the United States
and Bill of Rights Art. I § 10, 5th, 9th Amendments raises great question when Art. VI-

§ 1- CI. 2 clearly says:
"This Constitution, and the laws of the United States which shall be made in
pursuance thereof, and all treaties made, or which shall be made, under the
authority of the United States, shall be the supreme law of the land; and the
judges in every state shall be bound thereby anything in the constitution
or laws of any state to the contrary notwithstanding".

"It is true that, where the United States has not in any way provided otherwise, the
ordinary incidents attaching to a title traced to a patent of the United States under the
public land laws may be determined according to local rules, but this is subject to the
qualification that the local rules do not impair the efficacy of the grant or the use and
enjoyment of the property by the grantee.,>14To extend police powers to the agency

13
14

Black's Law Dictionary (2nd Edition, pg. 955)
Brewer-Elliott Oil & Gas Co. v. United States:: 260 U.S. 87 - 88 (1922)
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beyond the public domain using Art. IV § 52 of 1963 Michigan Constution is a huge
leap, is wrong and worthy of a jury.
PERSON
Daniel Bock, assistant attorney general, advanced to the court without
contractual proof, the agency has police powers to require

a "person"

described in

statutory terms as an "individual" to obtain a permit. The Declaration of Independence
makes clear that God created man and then man created government, thus man is the
sovereign master of qovernment". Government being an artificial creation can therefore
only create other artificial entities, like agencies, partnership, corporation and other
artificial entities. The legislator's statutory creation of "person"--"means an individual,
sole proprietorship, partnership, corporation, association, municipality, this state, an
instrumentality, ... , or other legal entity", has included Individual but according to
Black's Law Dictionary an "indtvldual" can be either natural or artificial persons."
The use of the word "individual" is vague, indefinite and unclear at best; However,
following the principle noscitur a sociis, that "words grouped in a list should be given
related rneaninq.':"

15

The "person" in the statute 324.30301 is a creation of the

US Supreme Court in Julliard v. Greenman, 110 US 421: "There is no such thing as a

power of inherent sovereignty in the government of the United States .... In this country
sovereignty resides in the people, and Congress can exercise no power which they
have not, by their Constitution entrusted to it: All else is withheld."
16

Black's Law Dictionary (2nd Edition pg. 618)

17

Dole v. United Steelworkers

of America, 494 U.S. 26, 36 (1990); Gustafson v. Alloyd

Co., 513 U.S. 561, 575 (1995)
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government servants have to be artiticial." This creation of "person" by the legislator's
is a legal fiction, artificial person if you will, whom the state gives via contract the
privilege to operate in public behind a mask and creates a vail between the assets of
this artificial person and a natural man. The statutory person in 324.30301 has the
status similar to the privileges of corporations, partnerships and other artificial entity.
As a statutory person is a creation of government, the artificial person shall comply with
government rules to protect the public from any harm this artificial person might do while
operating in public as an artificial entity. No contract was ever produced by the
Defendants council Daniel Bock, yet the court declare such power exists over the
Groninger's property and their rights. At best, this is a presumption by the court and at
worst it is use of color of law by both Mr. Bock and I or the Court.

FRAUDULENT INTERPRETATION

OF PA 451 OF 1994

We stand on the Constitution for the United States of America and Bill of Rights
Art. VI § 1, CI. 2, Art. I § 10,

s", 9th Amendments,

and the Michigan Constitution Art. I §

10, Art. I § 17 due process, Art. I § 23 Enumeration of rights not to deny others, Art. X §
2 Eminent domain and the vague, miss leading language and actual wording of Art. IV §

52 to support our case that the wetland protection act does not apply to Plaintiff's /
Appellant's property. However, we feel the legislators were well intended in drafting the
18

US Supreme Court in Wilson v. Omaha Indian Tribe 442 US 653, 667 (1979), US

Supreme Court in U.S. v. Cooper, 312 US 600,604,61

SCt 742 (1941): "In common

usage, the term 'person' does not include the sovereign, and statutes employing the
word are ordinarily construed it." to exclude
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statutes that makeup codified PA 451 of 1994 to protect the PUBLIC DOMAIN and
would like to expose the issue of the fraudulent interpretation of PA 451 of 1994 wherein
a Principle Department of State Government, the Department of Environmental Quality
has arbitrarily declared it may segregate law by administrative decree PA 451 of 1994
as codified in Executive Reorganization Order 2011-1 clearly substantiates that said act
stand complete within its Harmonious whole which defines agency subject matter as the
Public Domain.
The history of the DNR and DEQ having been together and apart enough time
they could pass for an accordion trying to make music. In either case they are both
Principle Department of State Government. The legislators had it correct when the gave
powers and jurisdiction in the PA 451 of 1994 that clearly creates the department of
natural resources in section 324.501 and in Sec. 501 (1) it states the following: '~
department of natural resources for this state is created which shall possess the powers
and perform the duties granted and imposed by this act and as otherwise provided by
law." Then in MCL 324.503 of the ACT the department powers and jurisdiction are
stated: 503 (1) "The department has the power and jurisdiction
management, control, and disposition

over the

of all land under the public domain, except

for those lands under the public domain that are managed by other state agencies to

carry out their assigned duties and responsibilities." This writing is extremely clear in
vocabulary and use and should not have been overlooked by the courts. For one to
lawfully act they must have both power and jurisdiction.

Those enumeration in 503

(1) of power and jurisdiction are clear, specific and constitutional. Powers outside the
lawful stated jurisdiction can only be performed a on contracted bases.
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The Department's Advocate Daniel Bock willingly, knowingly and intentionally
misled the Trial Court to unlawfully expand the limited reach of a Principle Department
of State Government.

The Trial Court's support of this fraudulent action violates the

Rule of Law, which directly subordinates said Court Constitutional Oath to stand first
and always within the Rule of Law. This Court upon review of the Plaintiffs' pleadings,
and transcripts noting that the absolute paramount title to the land contains no
restriction, reservation covenants that would allow the land to be alienable within the
statutory limitations unambiguously defined as the Public Domain in PA 451 of 1994.
It is the Rule of Law that we have opined in our pleading, inclusive of the Federal
and State Constitutions, that authenticate the Legislative Acts of Congress and the
Michigan Legislature, and only case dicta where it supports the law and does not distort
it.
The Michigan legislature is a creature of the State and Federal Constitutions and
enacts its legislative laws ideally staying within the constitutional confines, from which
the DEQ and the DNR as creatures of legislative authority as executively administered
authority shall operate within, or not operate at all.
Furthermore, this Court must look at the Order of the Midland Court. The court is
ordering that a statute that clearly applies within the Public Domain only, be applied to
Plaintiff's private land and ordering that the states Policing Powers may be utilized to
enforce laws that are not applicable to private land.
The Circuit Court's ruling is profoundly improper as it sits overtly as legislating
from the bench by Judicial Decree which is a Constitutional wrong in of itself. Further it
could under these circumstances be considered a violation of the judicial canons.
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Moreover, the Court's view was most favorable to the defendant and a near
mirror image of the defendant's Summary Motion without consideration to any of
Plaintiffs' pleadings, the Law or case dicta that clearly outlines the statutory limitations
defined as the "Public Domain".
The Trial Court did not consider this Case Dicta from the Michigan Supreme
Court, which clearly state that the State of Michigan can claim no -"public trust interest" in non-navigable lakes and streams. Bott v. Natural Resources Comm, 415
Mich 45 (1982). Piqorsh v Eahner, 22 Mich App 108 (1970) aff386 Mich 508 (1972).
State of Michigan v. Summer School of Painting at Saugatuck, Inc (On Remand), 126
Mich App 81 (1983).
The Trial Court's lack of consideration is that those lakes and streams were on
private patented land and the state had no public interest nor standing as defined in PA
451 of 1994, which clearly shows administrative reach of the Principle Department sits
squarely within the Public Domain.
This Court must look further at the Order of the Midland Court. Relief shall not
be granted to empower the MDEQ to trespass under the color of the Public Domain. An
action that if allowed to percolaute unchecked arises as an unconsciouable taking
directly taxing the Land Owners for the unconstitutional imposition by judicial decree to
a Principle Department of Government gives standing which accures in directed
violation to the very PA 451 of 1994 that by design limits said principle department's
administrative reach to the Public Domain.
The Court will see that there is a genuine issue of material fact regarding the
known statutory limitations imposed upon a Principle Department of State Government
25

in this instance the Department of Enviromental Quality as clearly expressed in
Executive Order 2011-1, that puts this newly created Executive Department's reach
sqaurely within the Public Domain as defined in PA 451 of 1994.
A clear genuine issue of material fact concerning Art. IV § 52 of 1963 Michigan
Constitution granting police powers to Principele Department of State over private
patented property where no scheme exists. In this instant case, there is no Public
interest or Public ownership by the State in the lands of the Palintiffs.
Plaintiffs/Appellants

constitutional claims for protection of (contractual) patent

rights stands supreme to Art. IV § 52 of Michigan Constitution or anything found in PA
451 of 1994 that would impair any of our property rights GRANTED by patent.
INJURY
Plaintiffs/Appellants

discussion of PA 451 of 1994 has been to show that we

believe the legislators had the correct constitutional direction but that the MDEQ and the
Department's Advocate Daniel Bock willingly, knowingly, intentionally and fraudulently
misled the Trial Court to unlawfully expand the limited reach of a Principle Department
of State Government.

In this case, constitutional protections are supreme and have

been consistantly expressed from the U.S. constitution to the Northwest Ordinance to
the Michigan constitutions, NO LAW IMPAIRING THE OBLIGATION OF CONTRACT
SHALL BE ENACTED. Clearly the MDEQ regulations

impair our rights, the courts

promote public policy which in turn takes Plaintiffs'/Appellants'

property rights. The

Defendant even states "The Groningers can clearly show such a particularized

injury, because this action concerns whether the DEQ can enforce state law on
the Groningers' property." (pg. 8, Line 9-10 February 14, 2013 DEFENDANT
26

MICHIGAN DEPARTMENT OF ENVIRONMENTAL

QUALITY'S MOTION FOR

SUMMARY DISPOSITION). Plaintiffs are not claiming immunity from all state laws but
clearly object to the application of wetlands. For the Plaintiffs to allow an inspection
by the DEQ of the property would be agreeing to enter the statutory arms of the
Department of Environmental Quality and all the requirements of the unlawful
reach of the department. The Plaintiffs I Appellants injuries would be never
ending if they were to be forced to enter into any scheme with the state over the
control and use of any resources and rights of enjoyment of this property.
When this Honorable Court gets beyond the fog created by the Defendant there
are genuine issue of material fact at issue concerning the reach of the state to control
private property valuable resources. Also plaintiffs Dunn and Thompson standing
should not be in question. Their leasehold is a contract, is not unlawful as claimed by
Defendant and the privilaged use of the property by contract would be impacted. They
are not the suffering public as claimed.
The Trial Court's order of summary judgment issued on behalf of the Defendant
is best described as constitutionally bankrupt and represents, legislation from the bench
arguably promoting public policy without concern for the law. A Judicial Officer who fails
to stand within statutory authorities and constitutional limitations turns the local court in
Midland County into a forum where tyranny may be imposed under its colorful and
unconstitutional decrees.
The Validity of the Patent, Private Contracts and the Substantive Rights of the
Plaintiffs/Appellants to be secure within their rights to Property have been knowingly
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violated by the Michigan Department of Environmental Quality when the Trial Court
chose to support the legalistic fraud of said department's advocate Daniel Bock.
To any reasonable person, it would seem counter intuitive for the Michigan
private property owners' interests to allow the State of Michigan MDNR to buy
and sell land in the same market place where the State MDEQ can set regulations
on land that can and does impact-market value of privately owned land. We can
find no place, where the private land owners', the PEOPLE have ever enumerated any
rights within the constitution to allow the State to have control of private land. All rights,
property, and otherwise are protected by the 9th amendment "The enumeration in the
Constitution, of certain rights, shall not be construed to deny or disparage others
retained by the people."

CONCLUSION

There are genuine issue of material fact and Constitutional issues which should
be brought before a jury to descide. A jury deserves to hear and settle both the material
facts,the merits and questions of law.
The Trial Court issued an Order that defies the State and Federal Constitution by

proclaiming under its Judicial Decree that it may impair the right to contract which is
how it stood to diminish the standing of two Co-Plaintiffs/Appellants,

Kenneth A.

Thompson and Thomas Dunn. Then the Court chose to rewrite the Executive Order
2011-1 to by stating a Principle Department of Government shall not be restrained to
stand inclusively within its statutorily defined subject matter, the Public Domain. This is
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also moraly, ethically and legally a Wrong.The trial court completely ignored Plaintiffs /
Appellants constitutional protections of the Constitution for the United States and Bill of
Rights 5th, 9th Amendments and Art. I § 10 which clearly place the court on the wrong
side of Art. VI § 1 - CI. 2. Furthermore, Executive Order 2011-1 clearly states in part IV
(bb), that the Department of Environmental Quality will stand as a Principle Department
whose administrative reach is defined as is codified in PA 451 of 1994.
The Appellate Court, then came to the rescue and provided the foundation for
Mr. Bock's claim that the state gets its' police powers from Art. IV § 52 of the 1963
Michigan Constitution. Giving the agencies police powers over Privately owned
Patented Property for which no contract exists and outside and above the Constitution
for the United States and Bill of Rights Art. I § 10, 5th, 9th Amendments. This raises
great question and concern when Art. VI - § 1- CI. 2 clearly says:
"This Constitution, and the laws of the United States which shall be made in
pursuance thereof, and all treaties made, or which shall be made, under the
authority of the United States, shall be the supreme law of the land; and the
judges in every state shall be bound thereby anything in the constitution
or laws of any state to the contrary notwithstanding".
To extend police powers to the agency beyond the public domain, allowing statutory
overreach by using Art. IV § 52 is a constitutional leap of legally wrong and a violation
of Due Process of Law without question. Code is "not the law" (In Re Self v Rhay, 61
Wn (2d) 261) defined by Black's Law Dictionary as prima facie, which is color of law.
Color is "counterfeit or feigned".
The real law is the common law as described in the above case and the code
itself. The People are not "subject to law" generally (Yick Wo v Hopkins, 118 US 356,
370) except for the criminal codes that are codified common law. Sovereignty itself is,
29

of course, not subject to law, for it is the author and source of law; but in our system,
while sovereign powers are delegated to the agencies of government, sovereignty itself
remains with the people, by whom and for whom all government exists and acts. And
the law is the definition and limitation of power. For the very idea that one man may be
compelled to hold his life, or the means of living, or any material right essential to the
enjoyment of life, at the mere will of another, seems to be intolerable on any country
where freedom prevails, as being the essence of slavery itself. See: Yick Wo v.
Hopkins, 118 U.S. 356 (1886).
Strictly speaking, in our republican form of government, the absolute sovereignty
of the nation is in the people of the nation; and the residuary sovereignty of each state,
not granted to any of its public functionaries, is in the people of the state. See: 2 Dall.
471; Bouv. Law Dict. (1870).
A constitution is designated as a supreme enactment, a fundamental act of
legislation by the people of the state. A constitution is legislation direct from the people
acting in their sovereign capacity, while a statute is legislation from their
representatives, subject to limitations prescribed by the superior authority. See:
Ellingham v. Dye, 178 Ind. 336; 99 NE 1; 231 U.S. 250; 58 L. Ed. 206; 34 S. Ct. 92;
Sage v. New York, 154 NY 61; 47 NE 1096.
The question is not what power the federal government ought to have, but what
powers, in fact, have been given by the people ....

The federal union is a government

of delegated powers. It has only such as are expressly conferred upon it, and such as
are reasonably to be implied from those granted. In this respect, we differ radically from
nations where all legislative power, without restriction of limitation, is vested in a
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parliament or other legislative body subject to no restrictions except the discretion of its
members. See: U.S. v. William M. Butler, 297 U.S. 1.
There have been powerful hydraulic pressures throughout our history that bear
heavily on the court to water down constitutional guarantees and give the police the
upper hand. That hydraulic pressure has probably never been greater than it is today.
Yet if the individual is no longer to be sovereign, if the police can pick him up whenever
they do not like the cut of his jib, if they can "seize" and "search" him in their discretion,
we enter a new regime. The decision to enter it should be made only after a full debate
by the people of this country. Terry v. Ohio, 392 U.S. 39 (1967). Von Hoffman v. City of
Quincy, 4 Wall. 535, 552.

"Nothing can be more material to the obligation than the means of enforcement.
Without the remedy the contract may, indeed, in the sense of the law, be said not
to exist, and its obligation to fall within the class of those moral and social duties
which depend for their fulfillment wholly upon the will of the individual. The ideas
of validity and remedy are inseparable, and both are parts of the obligation,
which is guaranteed by the Constitution against invasion. The obligation of a
contract 'is the law which binds the parties to perform their agreement. RED
CROSS LINE vs. ATLANTIC FRUIT CO ., 264 U.S. 109 (1924)
III

This Honorable Supreme Court has the opportunity; nay the obligation to uphold
the Constitutional limitations impose upon all Public Agencies, and Public Actors, even
when said Public Actors sit upon the bench of the Trial Court, to stand squarely within
the rule of law, when moving their jurisdictional gavel when Justiciable issues sit upon
their desk. For the court and trustees of this state to judge the constitutional merits of
this case and make that determination in isolation is not within the foundational fabric of
this Constitutional Republic.
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EXHIBIT A

42ND CIRCUIT COURT
OPINION AND ORDER

STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF MIDLAND

GREG GRONINGER, CAROL J.
GRONINGER,

KEr..'NETH THOMPSON
and THOMAS DUN'N,
Case No. 12-9040-CZ

Plaintiffs,
v

Hen. Stephen P. Carras

STATE OF MICHIGAN,

aka DEPART1\rlENT

OF ENVIRONMENTAL QUALITY
Defendant.

OPINION AND ORDER ON
DEFENDANT'S MOTION FOR SUMMARY DISPOSITION

This matter
Disposition.

is presently before the Court on Defendant's

Motion for Summary

On July 9, 2013, oral arguments were heard on the Motion.

For the following

reasons, the Court grants the Motion for Summary Disposition.

r.

BACKGROTJND
This action arises out of Defendant's

Groninger'S

request to enter Plaintiffs Greg and Carol J.

property to determine if Plaintiffs'

property was protected wetland, and to ensure

Plaintiffs were not in violation ofthe Michigan Wetlands Protection Act, MCL 324.430301
seq. Plaintiffs'

refused to give Defendant permission

to enter their property.

et

As a result

Plaintiffs were informed that a warrant would issue giving Defendant authority to enter the
property without Plaintiffs'

consent.

Plaintiffs responded

by filing this action.

Their complaint

seeks declaratory relief, alleging Negligent Infliction of Emotional Distress and Intentional
Infliction of Emotional Distress.

Plaintiff speci fieally asks for a declaratory judgment

that the

Defendant cannot enter their land for the purpose of enforcing Michigan Wetlands Protection

1

Act, MCL 324.430301,

et seq" because Plaintiffs'

land is privately owned patented property.

Defendant filed a response and discovery commenced,
On January 3,2013,

a Motion for Summary Disposition

was brought by Defendant.

The

motion argued that this Court was not the proper venue for the matter and it should be removed
to the Court of Claims.

Before the motion was argued, a stipulated order was entered allowing

Plaintiffs to file an amended complaint, withdrawing
withdrawing

Defendant's

January 15,2013,

their motion for show cause and

motion for summary disposition.
Plaintiff filed an Amended Complaint'containing

only the request for

declaratory relief. Defendant stipulated to the filing of the amended complaint.
asks that that Court issue a declaratory judgment

Plaintiff still

stating the Defendant cannot enter their land to

enforce the Michigan Wetlands Protection Act, MCL 324A30301,

et seq.

On February 15,2013, Defendant filed a new motion for Summary' Disposition.
scheduling mistake by Defendant,

Due to a

Defendant failed to appear to argue its motion, the Court

adjourned oral arguments to a later date. Based on the Court's adjournment,
Motion to Disqualify this Court. Proceedings

Plaintiffs filed a

were stayed until the Motion to Disqualify was

heard by a visiting judge; the motion was denied. Defendant's

Motion for Summary Disposition

was heard on July 9, 2013. At that time the Court took the matter under advisement
U.

MOTION

FOR SUMMARY

DISPOSITION

Defendant filed a Motion for Summary Disposition pursuant to MCR 2, 116(C)(5), (8)
and (10} Defendant argues that Plaintiffs Thompson
MCR 2.116(C)(5)

and Dunn should be dismissed pursuant to

(lack of legal capacity to sue), and that there

is no issue of material fact that

the Michigan Wetlands Act applies to Plaintiffs private property and the case should be
The Court "lNl11 first address the legal capacity

dismissed pursuant to MCR 2.1 16(C)(8) or (l0).
of Plaintiffs Thompson and Dunn.

A. Summary Disposition Pursuant to MCR 2.116(C)(5).

Standing of Plaintiffs

Thompson and Dunn

!

Plaintiff's

first amended complaint was mistakenly titled Second Amended Complaint.
2

When reviewing a motion for summary disposition pursuant to MCR 2. 116(C)(5), the
Court must consider the pleadings, depositions,
evidence submitted by the parties.i

admissions,

affidavits and other documentary

In Michigan a litigant has standing,

Whenever there is a legal cause of action. Further, whenever a
litigant meets the requirements ofMCR 2.6053, it is sufficient to
establish standing to seek a declaratory judgment. Where a cause
of action is not provided at Jaw, then a court should, in its
discretion, determine whether a litigant has standing. A litigant
may have standing in this context if the litigant has a special injury
or right, or substantial interest, that will be detrimentally affected
in a manner different from the citizenry at large or if the statutory
scheme implies that the Legislature intended to confer standing on

the litigant."
A party must have a legally protected interest that is in jeopardy

of being adversely affected."

A

plaintiff is required to assert his own legal rights and cannot rest his claim to relief on the legal
rights or interest of another.

1

Plaintiffs bear the burden of showing they have standing.

8

The Michigan Statue of Frauds requires that contracts regarding interests in land be made
in writing,

An agreement that is "void under the statute of frauds cannot be considered for the

purpose of measuring damages, fixing consideration,
The chain of title attached to Plaintiffs'

or for any other purpose."

Complaint shows the property at issue is owned

by Plaintiffs Gregory and Carole Groninger, with no interest to Mr. Thompson or ML Dunn,
Mr. Thompson and Mr. Dunn have failed to present any document demonstrating their interest
the Groningers'

land, Without a document demonstrating

Plaintiffs Thompson

in

and Dunn's

UAWv. Central Michigan University Trustees; 295 Mich. App. 486) 493, 815 N.\V.2d 132
(2012).
:l MeR 2,605 states, "(1) In a case of actual controversy within its jurisdiction, a Michigan court
of record may declare the rights and other legal relations of an interested party seeking a
declaratory judgment, whether or not other relief is or could be sought or granted. (2) For the
purpose of this rule, an action is considered within the jurisdiction of a court if the court would
2

have jurisdiction of an action on the same claim
other than a declaratory judgment.

or claims in which the plaintiff sought relief

Lansing Schools Ed. Ass 'no v Lansing School Dist. Ed. Of Ed., 487 Mich 349, 372 792 N\V2d
686 (2010).
: Barclae v. Zarb, 300 Mich App 455, --,834 NW2d 100,119 (2013).
4

lid.

8 American Family Ass 'n v Michigan State Univ Bd of Trs , 276 Mich. App 42, 48, 739 NW2d
908 (2007).
9

Van Camp v Van Camp, 291 Mich 688, 694, 289 NW 297 (1939).
3

contract with the property owners, this Court cannot affirmatively
the land. Without an interest in the land neither Mr. Thompson
particularized

find they have an interest in

or Mr. Dunn has suffered a

injury different than that suffered by the general public. Any claimed interest is

void under the statute of frauds and cannot be considered for any purpose."

1]

Therefore,

Plaintiffs Thompson and Dunn lack standing and the capacity to sue, Defendants

Thompson

and

Dunn cannot rely on the legal interest of Plaintiff Groninger to establish proper standing.
Even if Plaintiffs Thompson and Dunn had produced a document entitling them to place

hunting blinds on the property they still would not have standing. While the Groningers can
show a particularized
}..

Mr. Thompson

iniurv if the DEO enters and places restrictions
v

'"

..•.

.••

and Mr. Dunn cannot. Mr. Thompson and Mr. Dunn testified that allowing

Defendant to enter the property might inconvenience
not satisfy the basic requirement
that will be detrimentally

their use land. Mere inconvenience

that Plaintiff show a special injury or right, substantial

affected in a manner different from the citizenry at large.

their testimony Plaintiffs would bc unable to show particularized
to use the land was in writing.
finds no suggestion
inconvenience,

IJ

on the use of their land,

Furthermore,

12

does
interest,

In light of

injury even if their agreement

Plaintiffs have offered no evidence, and the Court

that the Legislature wished to protect potential litigants from mere

a far cry from actual particularized

injury.

Van Camp v 'Van Camp, 291 Mich. at 694.

rz See Duck Lake Riparian Owners Association

v. Fruitland Township, 2008 WL 476778,2
(Mich App, October 30, 2008) (Plaintiffs, riparian landowners, brought suit claiming that docks
constructed on their lake infringed on their riparian rights. The trial court ruled that individual
Plaintiffs had standing, but the Michigan Court of Appeals reversed the decision of the trial
court. Addressing the matter of injury to Plaintiffs the court stated, "Plaintiffs never pleaded or
demonstrated a particularized injury, which is necessary to confer standing ... Plaintiffs stated that
defendants have constructed and maintained seasonal docks on the Marcus Park parcel, and
alleged that Fruitland Township sanctioned such activity. However, plaintiffs failed to explicitly
state any inj my they suffered or would imminently suffer as a result of docks, other than a
generalized claim regarding 'overburdening.'
[P'[laintiffs asserted their ownership interests in
Duck Lake riparian lands and concluded that "the requirements of a 'sufficient stake,' a 'legally
protected interest in jeopardy of being adversely affected' and the 'adversity' of the interest of
the parties (sic] plaintiffs and defendants are surely met to assure the court that there is standing.
We emphasize, in ruling that plaintiffs lacked standing, that no injury was alleged, let alone an
actual or imminent concrete and particularized injury that is required to confer standing. At the
time the trial court denied summary disposition, the trial court had no evidence showing that any
riparian landowner had been injured by defendants' conduct, nor did it have specific allegations
regarding the aspects of the docks that harmed plaintiffs, other than generalized concerns.
Moreover, plaintiffs had not produced a single deposition or affidavit alleging an injury.)
4

Summary disposition is granted with respect to Plaintiffs Thompson

and Dunn.

B. Summary Disposition Pursuant to MeR 2.116(8) and (10)
When reviewing a motion for Summary Disposition

pursuant to MCR 2.116(C)(8). the

court may only consider the pleadings in rendering its decision. All factual allegations
pleadings must be accepted as tme.15

Summary disposition

shall be granted where the opposing

party fails to state a claim on which relief can be granted, it tests the legal sufficiency
complaint.
recovery.

16

in the

"The motion should be granted ifno factual development

of a

could possibly justify

,,17

MCR 2.116(C)(1 0) provides for summary disposition when there is no genuine issue of
any material fact and the moving party is entitled to judgment or partial judgment

as a matter of

law." The court may look to pleadings, affidavits, and other documentary evidence in making
its decision.

A motion brought under MCR 2.116(C)(1 0) tests the factual support for a party's

cause of action.
2.116(C)(10)

19

The court may grant a motion for summary disposition under MCR

if the pleadings, affidavits, and other documentary

light most favorable to the nonmovant,
material fact.

20

evidence, when viewed in a

show that there is no genuine issue with respect to any

A genuine issue of material fact exists when giving the benefit of reasonable

doubt to the opposing party,

leaves open an issue upon which reasonable minds might differ.

court may only consider "substantively
motion for summary disposition

admissible evidence actually proffered"

relative to a

under MeR 2.116(C)(1 0). The trial court is not permitted to

assess credibility, to weigh the evidence, or to determine the facts. If material evidence conflicts,
it is not appropriate

15

to grant a motion for summary disposition under MCR 2.116(C)(1 O},Zl

Dolan v Continental Airlines/Continental

Express, 454 Mich. 373, 380-381,563

N\"'l2d 23

(1997).
16 Giliie v, Genesee County Treasurer, 277 Mich. App. 333,344,745
NW2d 137, 142-143
~?007), citing Beaudrie v. Henderson, 465 Mich. 124, 129,631 N.W.2d 308 (2001).
ld.
I

18 Henry Ford Health Sys, v. Esurance Ins. Co., 288 Mich. App. 593, 597-598, 808 NW2d 1,3
(2010).

~91d,'citing Skinner v Square D Co., 445 Mich. 153, 161}516 NW2d 475 (1994).
zo Quinto v. Cross & Peters Co., 451 Mich. 358, 362, 547 NW2d 314 (1996), citing MeR
2.116(G)(4) and (5).
Skinner v. SqU{;r~D Co, 445 Mich. 153, 161,516 NW2d 475; Hines v. Volkswagen of

2J

America: Inc., 265 Mich. App, 432,437,695 NW2d 84 (2005).
5

1. Application of Michigan Wetlands Statute to Plaintiffs' Land
The Michigan Wetlands Protection Act,

MeL 324.30301 et seq., makes it illegal to

undertake certain actions on land designated as wetland unless otherwise permitted or upon

issuance of a permit by the Defendant, Michigan Department of Environmental

Quality

(hereinafter MDEQ).22 MCL 324.30304 states,

Except as otherwise provided in this part or by a permit issued by the department
under sections 30306 to 30314 and pursuant to part 13, a person shall not do any
of the following:
(a) Deposit or permit the placing of fill material in a wetland.
(b) Dredge, remove, or permit the removal of soil or minerals from a
wetland.
(c) Construct, operate, or maintain any use or development in a wetland.
Cd)Drain surface water from a wetland.
"Person" means an individual, sale proprietorship,
municipality,

this state, an instrumentality

instrumentality

apply

owned by the federal government

statehood."

to his

association,

land

or other legal entity?3

because it is patented,

an

Plaintiff argues that

meaning,

it was

previously

and sold to the individual before Michigan achieved

This is incorrect, as the statute specifically states that the "person" to which the act

applies includes the federal government.
unpatented

corporation,

or agency of this state, the federal government,

or agency of the federal government,

the Wetland Statues does not

partnership,

Nowhere in the statute is its application

limited to

land. The statute is designed to generally regulate wetlands within the state through

the issuance of permits, not to only regulate unpatented

land, "Wetland conservation

is a matter

of state concern since a wetland of 1 county may be affected by acts on a river, lake, or wetland
of other cQunties."Z5

Plaintiff further argued that the Michigan Great Lakes Submerged Lands Act, MeL
324,32501 et seq, which applies only to unpatented land should be used to demonstrate
legislature meant to distinguish between patented and unpatented land in the Wetlands
22

23
24
25

MCLA 324.30301; MeLA 324.30304. Me LA 324.30306.
MCLA 324303010).
'
Glass v, Goeckel, 473 Mich. 667, 703 NW2d 58 (2005),
MCLA 324.30302(a).

6

that the

Act

There is no evidence of this, The Great Lakes Submerged Lands Act clearly differentiates
between patented and unpatented lands, something that is not done in the Wetlands Protection
This Court may not assume that because one environmental
unpatented lands that another, unrelated environmental

act specifies applicability

to

regulation also applies only to unpatented

land, despite no mention of patented or unpatented land in the language of the act. Similar to the
other laws of this State, unless otherwise noted, the Wetlands Act applies to all land within the
land. It should be noted, that it is unclear

State of Michigan.

Thus, it applies to Plaintiffs

whether Plaintiff's

land is wetlands, as Defendant has not been permitted on Plaintiffs

to determine the nature of the property.

property

Based on the testimony, pleadings and documents

provided to the Court, this Court finds there is no material question of fact. Even when Plaintiffs
factual allegations are accepted as true, Plaintiffs have failed to state a claim on which relief can
be granted.

Plaintiffs have no legal basis for their action as they are mistaken in their reading of

the law, the Wetlands Statute is meant to apply to all land within the state, including privately
owned patented land,

2. Authority of Michigan Department of Environmental

Quality to Regulate

Private Patented Land
Plaintiffs'

allege that the Michigan Department of Environmental

Quality does not have

the authority to regulate private patented land. Defendant argues that the Memorandum

of

Agreement Between the State of Michigan Department of Natural Resources and the United
State Environmental

Protection Agency (hereinafter TIle Memorandum)

gives the Michigan

Department of Natural Resources (hereinafter Iv1DNR) and the MDEQ, as an arm of the MDNR,
the authority to enforce not only Michigan environmental
law, The Memorandum

laws, but also federal environmental

reads,

This Memorandum between the State of Michigan Department of
Natural Resources. "and the United States Environmental
Protection Agency, .. is entered into to enable the State to carry out
the policies, regulations and procedures necessary to administer the
permit program established pursuant to Section 404 of the Clean
Water Act. .. hereinafter referred to as the '404 program'.

***
(l) The MDNR shall administer and enforce the 404 program in
accordance with the State Section 404 Program Assumption

7

Regulations .. ,and provisions contained in memoranda
agreements between the USEP A and MDNR.

and

(2) The State will take timely and appropriate enforcement action
against persons in violation of permit conditions, .. and against
persons conducting unauthorized discharges of dredged or fill
material into the waters of the United States over which the
MDNR has assumed jurisdiction under the State 404 program.
In Huggett

v,

Department

"[tjhe W[etlandg]P[rotection]A[ctl

26

of Natural Resources, the Michigan Court of Appeals opined,

was intended to enable the state to assume the authority to

administer the federal Clean Water Act to Michigan's

wetlands.',27

In 2005 the Court further

explained,
At the federal level, the Clean Water Act (CWA) provides for the
regulation and protection of wetlands, while Michigan's wetland
protection act (WP A) serves the same purpose for this state, Our
Legislature made clear that it enacted the WPA to benefit all the
people of this state, The act provides that "[tjhe legislature finds
that ... [w [etland conservation is a matter of state concern since a
wetland of 1 county may be affected by acts on a river, lake,
~
stream, or wetland of other counties." M.C.L. § 324.30302(l)(a), •.8
The Court finds the Memorandum
the

and case law compelling.

The Memorandum

provides

MDNR with the authority to enforce federal law, or more stringent regulation that meets

Clean Water Act standards, in most areas of the state.29
may regulate wetlands under the WP A. In Huggett

K Const., Inc. v, Department of Environmental

As an arm of the MDNR, the MDEQ

v. Department of Natural Resources and &

Quality it is clear the Court found the legislature

intended for state agencies, such as the IvlDEQ to administer federal and state wetlands
regulations

across all state land. Whether the MDEQ is trying to enforce federal or state

Memorandum of Agreement Between the State of Michigan Department of Natural Resources
and the United States Environmental Protection Agency, p, 1.
26

Huggett v, Department a/Natural Resources, 232 Mich. App. 188, 194-195,590 N.W.2d 747
(1998).
18 K & K Const., Inc. v. Department
of Environmental Quality, 267 Mich. App. 523, 529-530,
705 N.W.2d 365 (2005).
19 "While States may impose more stringent requirements, they may not impose any less
stringent requirements for any purpose," 40 CPR §233.1. See also, Michigan Department of
Environmental Quality, Stateand Federal Wetland RegUlations, at
http://\N\Nw.michigan.gov/deq/0,4561
,7-135-3313 ~3687-1 0801--,OO.htmL
27
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wetlands protection,

privately

0\'Y11Cd

it has the authority, unless otherwise noted in the statute, to regulate

patented land. Because there is no legal basis to Plaintiffs'

can find no factual development

claims, the Court

that would provide Plaintiffs with a claim upon which relief

could be granted, nor does the court see a genuine issue of material fact.

C. Conclusion
In light of the foregoing, the Court finds that Plaintiffs Thompson

standing to bring this case. As to Plaintiffs Mr. and Mrs. Groninger,
their claims and no factual development

and Dunn lack

there is

no legal basis to

could change this. When viewed in a light most

favorable to Plaintiffs there is no issue of material fact upon which this motion for summary
disposition could be denied. The Michigan Wetlands Protection Act applies to Plaintiffs'
privately owned patented land and Defendant may enforce state and federal wetlands law on
Plaintiffs'

land. Defendant's

Motion for Summary Disposition

IT IS SO ORDERED.

September

~

2013.
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is granted.
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Plaintiffs sought declaratory relief to prevent defendant Department of Environment
Quality (DEQ) from entering their property to inspect for wetlands. They now appeal by right
the trial court order granting summary disposition to defendant under MCR 2.116( C)(5)
(standing), (C)(8) (failure to state a claim), and (C)(l 0) (no issue of material fact). We affirm.
Plaintiffs Greg and Carol Groninger's chain of title to the property in issue stretches back
to a federal patent granted in 1855. Plaintiffs Kenneth Thompson and Thomas Dunn, on the
other hand, have only a verbal lease to use the property for hunting. When defendant was
prevented from entering the subject property, apparently to inspect a driveway that was being
built, it sought a warrant to conduct a wetlands inspection. In response, plaintiffs filed suit
seeking declaratory relief that defendant did not have authority to enter their private land,
arguing that defendant was operating outside its legislative authority.
Defendant sought and was granted summary disposition. The trial court ruled that
summary disposition was appropriate under either MCR 2. 116(C)(8) or (C)(10) because there
was no legal basis to plaintiffs' claims and no factual development could cure that defect. The
court also concluded that plaintiffs Dunn and Thompson did not have an actionable interest in
the land and had not suffered a particularized injury different than that suffered by the general
public. See MCR 2.116(C)(5).
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1. MeR 2.116(C)(5): PLAINTIFFS DUNN AND THOMPSON
We first address the trial court's ruling that plaintiffs Dunn and Thompson lacked
standing in this action, a question of law subject to review de novo. Duncan v State, 300 Mich
App 176, 191; 832 NW2d 761 (2013). When reviewing a ruling under MeR 2.116(C)(5), we
must consider the pleadings, depositions, admissions, affidavits, and other documentary evidence
submitted by the parties. Szyszlo v Akowitz, 296 Mich App 40, 46; 818 NW2d 424 (2012).
Whether a party has standing in a suit seeks to "assess whether a litigant's interest in the
issue is sufficient to ensure sincere and vigorous advocacy." Lansing Sch Ed Ass 'n v Lansing Bd
of Ed, 487 Mich 349, 355; 792 NW2d 686 (2010) (quotation marks and citation omitted). In
cases involving private rights, "the litigant should have some real interest in the cause of action,
or a legal or equitable right, title, or interest in the subject matter of the controversy." Id. at 359
(internal quotation marks and citation omitted). Where a party seeks declaratory relief,
"meeting the requirements of the court rule governing declaratory actions [is] sufficient to
establish standing." Id. at 357. Thus, "whenever a litigant meets the requirements of MeR
2.605, it is sufficient to establish standing to seek a declaratory judgment." Id. at 372. MeR
2.605(A)(l) provides, "In a case of actual controversy within its jurisdiction, a Michigan court of
record may declare the rights and other legal relations of an interested party seeking a
declaratory judgment, whether or not other relief is or could be sought or granted."
A case of actual controversy is a "condition precedent to invocation of declaratory relief."
Citizens Jor Common Sense in Gov't v Attorney General, 243 Mich App 43, 55; 620 NW2d 546
(2000). It is essential that a plaintiff "pleads facts entitling him to the judgment he seeks and
proves each fact alleged," and those facts "indicate an adverse interest necessitating a sharpening
of the issues raised." Shavers v Attorney General, 402 Mich 554, 589; 267 NW2d 72 (1978).
When the "injury sought to be prevented is merely hypothetical, a case of actual controversy
does not exist." Citizens for Common Sense, 243 Mich App at 55.
In this case, defendant seeks only to enter the subject property to inspect for wetlands.
Although Dunn and Thompson allege that they have an oral lease to hunt on the property, they
have made no showing that their hunting interest would be affected by defendant entering the
land to determine its wetland status. Further, Dunn and Thompson have not pleaded facts
establishing that the underlying circumstance that brought the subject matter to defendant's
attention (construction of a driveway) in any way affects their hunting interest. Their injury, as
presented to the trial court and on appeal, is merely hypothetical and they have not established an
actual controversy. Accordingly, the trial court properly concluded that Dunn and Thompson
lacked standing in this action for declaratory judgment under MeR 2.605 and, therefore, did not
err by granting summary disposition in favor of defendant under MeR 2.116(C)(5) with respect
to plaintiffs Dunn and Thompson.
B. MeR 2.116(C)(8) AND (C)(10): PLAINTIFFS GRONINGER
A trail court's grant of summary disposition under MeR 2.116(C)(8) and/or (C)(l0) is
reviewed de novo. Wilson v King, 298 Mich App 378, 381; 827 NW2d 203 (2012) (MeR
2.1 16(C)(8)); Ernsting v Ave Maria College, 274 Mich App 506, 509; 736 NW2d 574 (2007)
(MeR 2.1 16(C)(lO)). A motion under MeR 2.1 16(C)(8) "tests the legal sufficiency of the claim
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on the basis of the pleadings alone." Bailey v Schaaf, 494 Mich 595, 603; 835 NW2d 413
(2013). Therefore, "the court must accept as true all factual allegations contained in the
complaint" and the "motion must be granted if no factual development could justify the
plaintiffs claim for relief." Id.
MCR 2.116(C)( 10) provides that where, "[e]xcept as to the amount of damages, there is
no genuine issue as to any material fact, . . . the moving party is entitled to judgment or partial
judgment as a matter of law." Because such a motion "tests the factual sufficiency of the
complaint," it is proper to consider the "affidavits, pleadings, depositions, admissions, and other
evidence submitted by the parties, MCR 2.116( G)(5), [albeit] in the light most favorable to the
party opposing the motion." Maiden v Rozwood, 461 Mich 109, 119-120; 597 NW2d 817
(1999). If the nonmovant's evidence "fails to establish a genuine issue regarding any material
fact, the moving party is entitled to judgment as a matter of law." Id. at 120. Where the burden
of proof at trial rests on the nonmoving party, as is the case here, the nonmoving party may not
rely on mere allegations or denials in the pleadings, but must set forth specific facts showing that
a genuine issue of material fact exists. Quinto v Cross & Peters Co, 451 Mich 358, 362; 547
NW2d 314 (1996). When giving the benefit of reasonable doubt to the opposing party, if an
issue upon which reasonable minds might differ is evident, a genuine issue of material fact
exists. Id.
Plaintiffs Groninger argue that the federal patent which forms the foundation of their
chain of title removes their property from the authority of defendant. They argue that any
regulation of their land impairs their patent, which violates both the U.S. and Michigan
constitutions. Further, they argue that defendant only has authority over property within the
public domain and thus not the subject property because it was removed from the public domain
by federal patent.
The Wetlands Protection Act (WPA), MCL 324.30301 et seq., protects wetlands and
allows the state to administer a federal counterpart, the Clean Water Act, 33 USC 1251, et seq.
Huggett v Dep't of Natural Resources, 232 Mich App 188, 194-195; 590 NW2d 747 (1998).1
Under the WPA, defendant may enter premises upon either reasonable cause or by obtaining a
search warrant. MCL 324.30314(2).
Under the WPA, a wetland is specifically defined as follows:
(m) "Wetland" means land characterized by the presence of water at a
frequency and duration sufficient to support, and that under normal circumstances
does support, wetland vegetation or aquatic life, and is commonly referred to as a
bog, swamp, or marsh, and which is any of the following:
(i) Contiguous to the Great Lakes or Lake St. Clair, an inland lake or
pond, or a river or stream.

1 The WPA is part 303 of the Natural Resources and Environmental Protection Act (NREP A),
MCL 324.101 et seq.
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(ii) Not contiguous to the Great Lakes, an inland lake or pond, or a river
or stream; and more than 5 acres in size.
(iii) Not contiguous to the Great Lakes, an inland lake or pond, or a river
or stream; and 5 acres or less in size if the department determines that protection
of the area is essential to the preservation of the natural resources of the state from
pollution, impairment, or destruction and the department has so notified the
owner. [MCL 324.30301 (m).]
This definition makes clear that the statute applies to any "land" bearing certain characteristics of
water or aquatic life. There is no limitation on the types of land affected by the WPA, nor is
there any distinction made between private, public, or federal lands. Further, not only does the
definition of "person" under the act include "an individual," it also includes "an instrumentality
or agency of this state, the federal government, an instrumentality or agency of the federal
government, or other legal entity." MCL 324.30301 (i). This broad definition evidences the
intent for the WP A to apply to any land under the authority of the executive department, which
would be any land in Michigan, whether it is federal, state, public, or private land.
Under the Michigan Constitution, no law "impairing the obligation of contract shall be
enacted," Const 1963, art 1, § 10, while the federal constitution prohibits any state from passing
any "Law impairing the Obligation of Contracts ... ," US Const, art I, § 10. The Contract
Clause protects "bargains reached by parties by prohibiting states from enacting laws that
interfere with preexisting contractual arrangements." Health Care Ass'n Workers Compensation
Fund v Dir of the Bureau of Worker's Compensation, 265 Mich App 236, 240; 694 NW2d 761
(2005). However, the clause is not absolute, but "must be accommodated to the inherent police
power of the State to safeguard the vital interests of its people." Energy Reserves Group, lnc v
Kansas Power & Light Co, 459 US 400, 410; 103 S Ct 697; 74 L Ed 2d 569 (1983). "[S]tate
regulation that restricts a party to gains it reasonably expected from the contract does not
necessarily constitute a substantial impairment." ld. at 411.
In analyzing a Contract Clause issue, this court utilizes a three-pronged test.
The first prong considers whether the state law has operated as a substantial
impairment of a contractual relationship.
The second prong requires that
legislative disruption of contractual expectancies be necessary to the public good.
The third prong requires that the means chosen by the Legislature to address the
public need be reasonable. In other words, if the impairment of a contract is only
minimal, there is no unconstitutional impairment of contract. However, if the
legislative impairment of a contract is severe, then to be upheld it must be
affirmatively shown that (l) there is a significant and legitimate public purpose
for the regulation and (2) that the means adopted to implement the legislation are
reasonably related to the public purpose. [Health Care Ass 'n, 265 Mich App at
241 (citations omitted).]
Plaintiffs Groninger fail to satisfy this test. Foremost, any impairment by the WP A is
minimal. Plaintiffs Groninger hold their land in fee simple and the permit requirement that may
be necessary does not divest plaintiffs of any ownership interest in their land-they still hold title
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against all comers. If a permit were required for filling or other activity related to driveway
construction, plaintiffs Groninger could show a particularized injury sufficient to confer
standing, but the permitting process is not a "substantial impairment" of plaintiffs' ownership
interest, which is the foundational contractual relationship.
Further, even if the impairment were severe, the WPA embodies a significant and
legitimate public purpose and permitting is reasonably related to that purpose.
MCL
324.30302(1); K & K Const, Inc v Dept of Environmental Quality, 267 Mich App 523, 529-530,
553; 705 NW2d 365 (2005). Additionally, plaintiffs Groninger have not shown any reduction in
the value of their property because defendant may enter the land to inspect whether it is wetland
nor have they shown that any failure to issue a permit would reduce the value of their property.
Even if they did, "[a] reduction in the value of the regulated property is insufficient, standing
alone, to establish a compensable regulatory taking." K & K Const, Inc, 267 Mich App at 553,
citing Penn Central Transp Co v City of New York, 438 US 104, 131; 98 S Ct 2646; 57 L Ed 2d
631 (1978).
Plaintiffs respond that the entire NREP A is "a contiguous act" and does not have
"severable units" such that other areas of the act that differentiate between patented and
unpatented land apply to the WPA and thus remove the patented land from the jurisdiction of
defendant. Plaintiffs misconstrue the nature of the act. The overarching statutory scheme under
NREP A was put in place by 1994 PA 451, which references part 303 as wetlands protection, but
does not enact any provisions. See 1994 PA 451, Article III. NREPA was amended by 1995 PA
59 to add the provisions of the WPA. 1995 PA 59. The various enactments of the statutory parts
illustrates a legislative intent that the different parts are distinguishable from one another.
Further, although NREP A generally defines the "department" as the Department of
Natural Resources (DNR), MCL 324.301(b), control over implementation of the WPA was
transferred in 1995 to the DEQ by Executive Reorganization Order No. 1995-16 (codified at
MCL 324.99903). This authority was transferred out of the DEQ by Executive Order No. 2009452 in art TV, § (A)(l)(aa).
Subsequently Executive Order No. 2011-13 abolished that
organizational structure and restored the DEQ with authority to administer the WPA. EO 200 II, art IV, § (C)(l)(aa). That various parts ofNREPA were passed as separate statutes illustrates
that it functions as an umbrella statute for several distinct parts. The executive implementation
of the act by different bodies, namely the DNR and defendant reinforces this conclusion. Thus,
plaintiffs reliance on part 325 is misplaced, because that part does not implement, limit, or affect
defendant's authority under the WPA.
Plaintiffs also argue that the proper enforcing authority is the DNR, not defendant, and
that the power of the department is limited to land under the public domain. MCL 324.503(2).
However, as noted above, authority under the WPA rests with defendant. Executive Order Nos.
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1995-184; 2011-1. Further, even if the statute cited applied, it only provides the general powers
and duties of the department. It does not state that those are the only powers of the department.
This is especially relevant given that the WPA empowers defendant in several other ways,
including a permitting scheme, MCL 324.30312, and allowing entry onto private premises, MCL
324.30314(2). Also, as noted, the WPA defines wetlands in reference to any land the meets the
qualifications, without limit to its status as patented land or unpatented land.
MCL
324.30301 (m).
Plaintiffs next argue that the subject property was severed from the public domain and
public trust. Although Michigan has an interest in property in the public domain or held under
public trust, those doctrines are irrelevant. The state statute at issue does not depend upon the
public trust or the public domain for its authority. Rather, it extends to all land subject to the
general police powers of the State of Michigan. Const 1963, art IV, § 52; MCL 324.30301 (m).
The WPA is a proper exercise of the police power and is explicitly recognized by Michigan's
Constitution. Plaintiffs also argue that the proper enforcing authority is the DNR, not defendant,
and that the power of the department is limited to land under the public domain. MCL
324.503(2). However, as noted above, enforcement of the WPA rests with defendant, which is
not limited to land in the public domain. See MCL 324.30301(m).
Plaintiffs make a number of other arguments, which fail principally because defendant is
a state regulator empowered by a state statute. Plaintiffs argue that the Clean Water Act, 33 USC
1251 et seq., does not apply to the subject property, but whether it applies is irrelevant because
defendant has authority under state law, MCL 324.30314(2), and need not look to federal
authority. Additionally, the scope of congressional authority under the federal constitution is
irrelevant because defendant relies on state law. Plaintiffs additionally argue that defendant is
foreclosed from acting by the equal footing doctrine, but that doctrine only applies to land
patented to a state, not land patented to a private individual. United States v Alaska, 521 US 1,
34-36; 117 S Ct 1888; 138 L Ed 2d 231 (1997); United States v Texas, 339 US 707, 716-717; 70
S Ct 918; 94 L Ed 1221 (1950). Finally, plaintiffs cite the Northwest Ordinance of 1787 but do
not show how it is applicable to the matter at hand or why the Michigan Constitution of 1963 did
not supersede it. See Malcolm v City of East Detroit, 437 Mich 132, 139; 468 NW2d 479
(1991); Parise v Detroit Entertainment, 295 Mich App 25, 28; 811 NW2d 98 (2011) ("[A] more
recently enacted law has precedence over the older statute.").
In sum, plaintiffs many arguments do not create a legal claim on which relief can be
granted and the trial court properly granted summary disposition in favor of defendant under
MCR 2.116(C)(8) and (C)(10).
Affirmed.
/s/ Douglas B. Shapiro
/s/ Elizabeth L. Gleicher
/s/ Amy Ronayne Krause
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